Introduction

Why is that racist? Why is it discriminatory? It's very simple: people like some things but don't like other things. Some of us like blondes, some of us like brunettes. Some of us like Fords, some of us like Holdens. Why it is xenophobic just because I want to make a choice? If I want to like some people and not like other people that's the nature of the beast. 1
The description of Australia and New Zealand as multicultural societies conjures up a snapshot of a community of adults and children from different ethnic backgrounds living together in a harmonious and tolerant environment. Why then do we see reports of events such as the one surrounding this statement in a daily Sydney newspaper? They indicate that perhaps the picture of cultural harmony is not altogether true today and that it would be unrealistic to ignore the stirrings within the community. The reality is that, in the context of education and society, schools in Australia and New Zealand are increasingly being challenged to rethink long held ideas of freedom and equality to incorporate and embrace the freedoms required by the new diversity. Jewish and Christian, provide schools. There are also a few independent schools based on a philosophy and practice of teaching and learning rather than religious or spiritual beliefs, such as Montessori and Steiner. In reality, there is very little choice of education provider for ethnic and religious groups who are outside the mainstream in Australian society. This fact is leading to increasing calls by members of these different ethnic groups to establish schools in which the teaching and school practices embrace the particular religious beliefs of those communities.
In New Zealand, the education system is, in common with Australia, free, compulsory and secular. Pursuant to the Education Acts 1964 and 1989 New Zealand children between the ages of 6 and 16 must attend state schools, private schools and integrated schools. 7 Integrated schools, generally previously private denominational schools, receive a large measure of government funding while still retaining their 'special character'. Schools which are totally classified as 'private schools' and which may also have religious affiliations also receive some government funding, though to a much lesser degree.
Attention is now being given to controversies surrounding religious freedoms and choice in education, and to what lies beneath them. There are two factors at work. First, the general trend towards secularism in the society in general, and secondly, the significant increase in population of ethno-religious groups. In the 1901 census in New Zealand, 1 in 30 people did not give a religious affiliation. A century later, in 2001, 4 in 10 did not specify a religious affiliation. 8 In Australia, since 1971 when the census included a new category for religious affiliation, the percentage of persons stating they have no religion has increased to 7 Provided for in the Private Schools (Conditional) Integration Act 1975 (NZ). 8 http://www.stats.govt.nz/products-and-services/Articles/census-snpsht-cult-diversity -Mar02.htm.
aprroximately 16% in 1996 and 2001. 9 Questionably, this secularism is leading to a much greater concern with the place of religion and religious observances in areas of public life, of which education is an integral part. This view is supported by Rishworth who says that the rising potential for conflict is due to several factors connected to 'the decline in mainstream religious belief and a corresponding rise of secularisation'. In discussing, in particular, the New Zealand situation, he writes that we may be approaching the end of the current benign tolerance of religious self expression. The view of the place of religion in society as 'harmless and inconsequential' 10 may now be countered by a new suspicion of fundamentalism and a fear of religious extremism following 9/11 and the other catastrophic events which have followed.
Certainly, this would be indicated in Australia by the negative community responses to the plans for a Muslim school in Camden in rural New South Wales (discussed below). 11 Just as more citizens are opting out of established religions, the increase in immigration in recent years has meant that there is the emergence of ethno-cultural religion as a significant issue in society.
Events such as the Cronulla riots
12
, racially-based threats and damage to buildings such as mosques are publicised and debated on an ad hoc basis. Such challenges to the harmony of our communities are felt by educators whose objectives are to assist and encourage young people to achieve their full potential to contribute to a society characterized by tolerance and understanding. 2) The controversies, particularly in Australia, which surround, first, the state funding of 'singular' or church schools, and secondly, the desire of particular minorities to establish faith schools which adhere to values and deliver instruction in accordance with their cultural and religious beliefs. In recent times, the attempts by the Islam community to establish schools has received even more attention than earlier attempts to build places of worship. In one case a local resident said Muslims were 'incompatible with the local community" 14 ;
3) In any event, the extent to which religious freedom arises as an issue in schools.
In general terms, this article considers the rights of school students to practice religious beliefs and to express their beliefs within the frameworks constructed by governments through legislation and funding. To the Australian colonists the preservation of religious equality was perhaps more important than the preservation of religious freedom for the simple reason that they had experienced the disadvantages of religious inequality and it posed a more immediate threat than the absence of religious freedom.
Wilson J of that Court described the level of government funding to religious schools in 1979, immediately preceding that case, as:
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In the same year, there were a total of 2,002 non-government schools which received financial assistance from the Commonwealth under the legislation in question, of which 1,965 were schools which acknowledged some religious character either by way of affiliation with a religious body or simply as Christian schools. Of these, 1657 schools were conducted by the Roman Catholic Church.
The controversy relating to Commonwealth funding of non-government schools, of which denominational schools are a hugely significant part, continues to simmer. with the supply of available volunteer "teachers" taking precedence over the demand, interests or needs of students.
Parents on behalf of their primary school children and teachers may opt out of religious instruction and observances by conveying this wish in writing to the school principal. 27 The opting out provision of the Act requires that the principal be satisfied that the parent or student has requested release from tuition for "sincerely held religious or cultural views". 28 In cases where the parent has made the request, the principal must take all reasonable steps to ascertain the student's views on the matter.
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The legislative provision for religious education puts the onus on students who wish to opt out rather than the obligation being on the students who wish to accept the offer of religious teachings. Those who opt out are required to undertake private study when scripture classes are held. The potentially discriminatory aspect of the 'opt out' provision has been largely responsible for debate regarding the part religion should play in New Zealand state schools. account of a case involving a six year old child whose parents had chosen to opt him out of a period of religious instruction within the school day. The complaint of discrimination was prompted by the school failing to provide supervision for the child during that time. This matter was resolved through a mediation process but the Human Rights Commission noted that this is now an issue which is frequently coming before them not only in this context in relation to religious instruction in schools generally. In government schools the education is to consist of strictly non-sectarian and secular instruction. The words "secular instruction" are to be taken to include general religious education as distinct from dogmatic or polemical theology.
Although state schools are secular in their nature and purpose of teaching and learning, they allow for optional special religious education where students are engaged in scripture classes taken by volunteer members of various religions. The opportunity for students in government schools to attend these classes is provided for in the relevant legislation. In NSW also, section 32 of the Education Act 1990 (NSW) provides that some lesson time is to be allowed for "religious education of children of any religious persuasion". Section 33 provides that a child is not required to have "any general religious education or special religious education" if the parent objects. And, in Australia:
• An exclusive private school in Brisbane refused to enrol a Sikh student unless he conformed with the school uniform code by removing his turban and cutting his hair. Faced with a strong stance on the part of the school, the student's parents took a complaint to the Queensland Anti-Discrimination Tribunal;
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• There has been reported concern over Christian youth ministries linked to the Hillsong Church recruiting members at public schools through free lunchtime concerts and … the teaching of prayers in class to be said or sung or other activities of a religious nature at assembly would not offend the Act provided the content of the prayers or the nature of the other activities could be said to be non-sectarian and not falling within the prohibition of teaching dogmatical or polemical theology.
Importantly he added that because such religious practices were caught by section 18 of the Act, parents had the right to object in which case the pupil concerned would not be required to take part. If the potential is increasing for challenges within our secular systems to those requiring freedom 'from' religion, does the same go for religious groups requiring religious singularity and exclusivity within the education system?
The second challenge was framed as an allegation of discrimination. A obo V and A v NSW
Singular
The essential questions relating to the 'singularity' of sectarian or denominational schools are separate but obviously closely related. They concern: first, the extent to which public funds should be applied to exclusively denominational schools; 55 secondly, the establishment of particular religious schools; thirdly, whether it should be a condition of public funding that these schools accept students outside that particular religion; and fourthly, to what extent, if any, may these schools impose restrictions on the enrolment and attendance of students from outside the sect, creed or religion. Funding and constitutional issues aside, implicated within these questions will inevitably be the exercise of fundamental rights and freedoms including the right to be free from discrimination. The application of public funds to private schools in Australia is a complex, thorny and ongoing debate which is outside the scope of this paper.
governments does not cover the field in relation to the provision of education. Secular schools co-exist with non-government or private schools, many of which are established and maintained by religious entities. For example, in Australia, approximately 30% of schools are non-government, large numbers of these being denominational and predominantly Catholic.
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Obviously church schools provide a service to government and the community because they offer education that otherwise the state would be obliged to supply. And it is on that basis that public funding for these schools and the teaching by them of religion additional to the curricula is justified. In Australia, as elsewhere, religion has been a motivating factor in the foundation of many educational institutions, and rightly it continues to occupy a place in school curriculum today.
A policy of 'singularity' practised by a sectarian school was the subject of a 1999 complaint to pursuant to orthodox principles. Originally only Orthodox Jewish children were able to be enrolled in the school but this changed in 1992 following a resolution by the school board allowing the enrolment of children of any faith. The restrictions were that non Jewish students were not eligible for fee assistance and scholarships, and were not able to be head boy. 60 It was these conditions which the complainant objected to. In their defence the school relied on section 73(3) of the Equal Opportunity Act 1984 (WA) which allowed such denominational schools to discriminate in favour of members of the particular religion provided such acts were done 'in good faith'. The Tribunal found that the school was able to rely on this section as it was acting generally within its stated objectives in providing an education which was in accordance with Orthodox Judaism. It found that as the school was treating all non-Jewish students in the same way it had not discriminated against the complainant's son.
The 'singular' policy was also an issue in Tasmania with some Catholic schools indicating that they intended to apply for an exemption from the Anti-Discrimination Act 1998 (Tas). The objective was to ensure a continuing "strong Catholic ethos and vision". In New Zealand the education system has greater uniformity and fewer complexities than in Australia. 64 With the passing of the Private Schools (Conditional) Integration Act 1975 (NZ), the government offered funding to former private schools to integrate into the state school system. In return for funding, non-government schools must enter into an integration agreement that enables the school to maintain its "special character" and to provide preference or enrolment to parents of students who "have a particular or general philosophical or religious 
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This is due to the fact that there is one national Education Act whereas in Australia education in each state and territory is provided according to its own Act.
connection". 65 The school then offers remaining places to non-connected students. To date there have been no judicial challenges relating to placement in integrated schools.
Part of the curricula in Australia and New Zealand is to teach students the skills and knowledge to form a view, to be able to debate that view and to listen to the views of others. In the next section we consider the exercise of individual religious freedom and self expression within schools, and whether it may justifiably be limited in the interests of the school and wider community.
Religious self-expression
Religious expression may be manifested verbally, for example through prayer (as discussed Both pieces of legislation provide for limitations on the exercise of the guaranteed rights. The ACT Act states in its preamble: 'Few rights are absolute. Human rights may be subject only to the reasonable limits in law that can be demonstrably justified in a free and democratic society.
One individual's rights may also need to be weighed against another individual's rights". In addition it contains a general provisions for the limitation of rights -"… that can demonstrably be justified in a free and democratic society.' 70 Among the factors to be taken into account in assessing the justice of any such restriction is whether there are 'any less restrictive means reasonably available to achieve the purpose the limitation seeks to achieve'. limitation provision is mirrored in section 7(2) of the Victorian legislation, which provides, in addition, in relation to freedom of expression:
s 15(3) Special duties and responsibilities are attached to the right of freedom of expression and the right may be subject to lawful restrictions reasonably necessary-(a) to respect the rights and reputation of other persons; or (b) for the protection of national security, public order, public health or public morality.
Both provisions could clearly be taken to justify restrictive school rules and regulations, introduced for the purposes of the welfare of the school community and education free from disruption.
Both the ACT and Victorian statutes guarantee to all persons the right of self expression in the usual manner, such as orally or in writing, but also 'in another medium chosen by him or her'. It can hardly be argued that either teachers or students shed their constitutional rights to freedom of speech or expression at the schoolhouse gate'.
Importantly however the court was careful to add that the exercise of the right could be restricted in cases where it was likely to cause material or substantial disruption of class work, in the school generally or in relation to the rights of others. In addition to the statutory justifiable limitation provisions, these words provide a strong argument for schools in limiting individual rights in the interests of the safety and welfare of the whole school community.
With the exception of the two enactments in ACT and Victoria, citizens, and in this context, students, in the other states and territories of Australia must rely on the rights which exist at common law. It is unclear the extent to which these common law rights apply within schools but there is no evidence to suggest otherwise.
There is probably more likelihood, in most states of Australia at least, in the absence of statutory human rights, of an action being pursued on the basis of discrimination under state anti-discrimination or equal opportunity legislation other than under common law rights and freedoms.
All states and territories have legislation which prohibits discrimination in education on a number of grounds. Some expressly set out religious belief or activity as one of the grounds or characteristics for unlawful discrimination. 74 Others contain only a prohibition on the grounds of race. 75 In New South Wales, an complaint of discrimination on the grounds of religion, could be brought within s 7 which states that: 'For the purposes of subsection (1) (a) and (b), something is done on the ground of a person's race if it is done on the ground of … a characteristic that appertains generally to persons of that race or a characteristic that is generally imputed to persons of that race'. A vision of the potential for a claim of discrimination based on religious expression is afforded by the recent complaint to the Queensland Anti-Discrimination Board by the father of a Sikh student (referred to earlier in this paper). The student was required by the school to comply with the uniform code by removing his turban and shaving his hair. Before the matter was heard, it was settled with an apology from the school and payment of an undisclosed sum. The school has stated that they will review their enrolment practices to ensure they are 'aligned with the Anti-Discrimination Act'. 77 It is interesting to speculate on the reasons why the school abandoned its initially strong stance. reason the Act has been held to apply to the actions of public schools and integrated schools 78 and arguably also to private schools as they are performing the public and statutory education function. 79 The Act contains a provision that rights and freedoms may be curtailed: '… only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society'. In the New Zealand school context it is generally accepted that this section would act to justify a school's exercise of its powers to curtail the exercise of a right where it is necessary in the interests of school welfare and safety. When may an individual's right to be educated in accordance with his or her religious beliefs and convictions be exercised, and when may it be curtailed in the interests of society as a whole? There are many tensions within a democratic and multicultural society which attempts to embrace the right of all persons to exercise individual freedoms whilst at the same time strives to maintain community peace.
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Re Strip Search at Hastings Boys High School [1990-192] There is no doubt that in both societies the increasing diversity in population means that the right to exercise religious freedom is advancing into all spheres of public life. Inevitably, to the extent to which religion, culture and ethnicity are intertwined, any challenges to limitations on religious freedoms will most likely be on the grounds of discrimination, under the human rights, anti-discrimination and equal opportunity legislation of New Zealand and the Australian states and territories. This has been the case thus far in Australia. The true value of human rights and anti-discrimination legislation however does not lie in its interpretation and application by the courts. Rather its effectiveness lies in the role it plays in educating all citizens, and in ensuring adherence to human rights by all sectors of the community, particularly government policy makers, legislators and public institutions.
Hopefully, the resolution may come, not through litigation, nor through formal policy and regulation, but by all people approaching these matters by way of principles of equal partnership, religious sensitivity and accountability. This could be, for example, through the promotion of organisations such as Together for Humanity, a Sydney project that brings together students from schools representing Islamic, Jewish, Anglican and Catholic backgrounds to discuss their beliefs and to plan sporting and other projects. 
